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[1] Paul Canavan and Rozanne Taylor own a four hectare property at
101 Lennon Access Road, Silverdale (the Property). Purchased in 1994, the Property
is burdened by a restrictive covenant registered in 1996. The covenant benefits
properties in the Norfolk Downs subdivision, including those owned by the Dellars at
119 Lennon Access Road, and by trustees of P & C Corboy Family Trust
(Corboy Trust) at 123 Lennon Road.

[2]  Among other restrictions, the covenant imposes two specific restrictions

relevant to the dispute which has now arisen. The covenant:

@ prohibits further subdivision of the Property; and

(b)  restricts the erection of buildings to a specific area marked “C” on the

plan.

[3] In the spatial map below the original benefiting properties are within the black

border while the servient land is marked with a red border and hatched.
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[4] An image of the plan identifying the restricted area “C” follows.

ALLOT 2
) 4247

What is the dispute?

[5] Mr Canavan and Ms Taylor (together, the applicants — for ease of reference)
wish to subdivide their Property into two equal two hectare lots and construct a
dwelling outside the designated area “C”. They have identified the proposed build
platform comprising 2,000 square metres. For reasons which are discussed later in

this judgment, that site of the proposed dwelling plays a significant role in the dispute.

[6] The applicants have obtained resource consent from Auckland Council. The

Council determined that limited notification was not required as it was satisfied that



any adverse effects would be less than minor although the application itself proposed

limited notification. *

[7] The applicants commenced earthworks in mid-January 2024. These included
cutting a driveway and constructing the building platform on an elevation outside the
covenanted building area. They did not secure the consent of the neighbouring

landowners who benefit from the covenant.
[8] The Dellars obtained an interim injunction in April 2024 halting the work.?

[9] The applicants responded by seeking orders under ss 316 and 317 of the
Property Law Act 2007 (the Act) extinguishing or modifying the relevant clauses in

the covenant.®

[10] They argue that, since the covenant’s creation, the regulatory and physical
landscape has been transformed, along with the character of the neighbourhood and
that all relevant grounds under s 317(1) are satisfied. In addition, they say that
discretionary factors favour modification to enable reasonable use of the applicants’
land consistent with the transformed neighbourhood character and that no
compensation should be ordered given the absence of demonstrable loss to benefiting

properties.

[11] The Dellars and the Corboy Trust interests (together, the respondents) oppose
removal of the relevant restrictions. They say that there has been no relevant change
since the covenant’s creation; the neighbourhood retains a semi-rural lifestyle
character and the covenant restrictions remain relevant. They contend that the
proposed development would cause substantial injury through loss of privacy and

amenity, effectively destroying their rural sanctuary. They argue that the applicants

The application for resource consent records that there are covenants in favour of other properties
which need to be “declared invalid or removed by agreement between owners or by a decision of
the courts”.

2 Dellar v Canavan and Taylor CIV-2024-404-544, 9 April 2024.

It is more correct to characterise this as a modification as other parts of the existing covenant are
not intended to be removed, rather the key restriction in clause (c) is to be removed and the
restriction in (n) is intended to be replaced by a new clause which allows subdivision into two
separate properties of at least 1.9 hectares.



purchased their property in 1994 at a value informed by the covenant restrictions but

now wish to be relieved of obligations freely accepted.

[12] I pause to note that all owners of the benefiting lots in the subdivision were
served with the application, as was Auckland Council. The only owners to have taken
steps in this proceeding are the respondents. Other owners have registered opposition
informally by signing a document prepared by the Dellars in or around August 2024
but not filed a notice of opposition. This is unsurprising in circumstances where the
Corboys and Dellars are the most impacted property owners because of the intended
build site and have taken the lead in the opposition. Some other owners appear not to
have any concerns. The former Chairperson of the Residents’ Association (who no
longer resides in Norfolk Downs, expressly wrote to residents to support the
applicants’ proposal on the basis that all the other owners’ properties had had, or still

do have, the benefit of subdivision.

[13] This judgment determines the application.

Factual background

[14] The original 71 hectare farm was subdivided in two stages by the Woolstons.
Stage one was the sale of Lot 2 DP 159268 together with an easement for access and
services connecting the site to the end of Lennon Access Road, in Stillwater, Auckland.
The second stage occurred progressively with all lots having a 1/16™ share of the
private road at the end of Lennon Access Road. The consent for the subdivision was
granted under the provisions of the 1993 Rodney District Plan. At that time the land
had a rural zoning, RUR2 Farm-let zone. During the subdivision consent application
process, the Rodney District Council published a “Rural Provisions in plan change 55
(PC 55). This was published in 1995.* PC 55 reduced the minimum lot size in the
RUR?2 zone from between three and a half to four and a half hectares to an average

size of two hectares and a minimum of one hectare.

4 Mr Ritsma explained that PC 55 never “came into force” or became operative but the District Plan

was modified based on PC 55.



[15] In 1994, the applicants purchased the first subdivided lot from the Woolstons.
One of the terms of the agreement for sale and purchase was a covenant with two

critical restrictions in the following terms (as relevant):

The Transferee will not:®

(c) Erect any buildings on any part of the property except that area
marked “C” on the annexed plan.

(n) Subdivide, cross-lease, or in any other way deal with the property
which results in the property being divided into two or more separate
properties.

[16] The beneficiaries of these restrictions are the owners of the lots created in the

second stage of the subdivision. The covenant was only registered against the title in

1996.

[17] In the second stage of the subdivision, the original developers modified their
subdivision approach and allowed stage two lots to further subdivide into two lots.
That is, sales of the stage two lots did not have the restrictive covenants preventing
subdivision. A planning expert, Richard Ritsma, says that this increased the value of

the 16 lots in the second stage of the development.

[18] The 2000 Rodney Proposed Plan included a “Rural — Countryside Living”
zone. According to Mr Ritsma the plan progressively became operational. The

document provided for an allowable density of one hectare.

[19] By 2009, most stage two lots had subdivided. Approximately 85 per cent of
the properties benefiting from the restriction on subdivision are now around

two hectares in size.

5 Other covenants provide that the Transferee will not commence construction or development
without first obtaining the written approval of the vendor to the plans and specifications and the
exterior design and appearance and location of the proposed construction or development at the
vendor’s complete and unfettered discretion or erect or place or permit to be erected or placed any
building other than a single dwellinghouse or structure designed by an architect or an architectural
designer and which has a closed-in floor area (exclusive of basement, carport or garage) of less
than 3,000 square feet without obtaining a specific consent.



[20] In September 2013, a draft Auckland Unitary Plan was notified. The current
operative part in the plan provides for a minimum lot size in the Countryside Living

Zone of two hectares.

[21] The applicants’ subdivision proposal requires access beyond the existing
easement. The applicants purchased a 1/32 share from the owner of

152 Lennon Access Road and amalgamated this share with their existing property.

[22] In 2020, Mr Canavan attended the Norfolk Downs Residents’ Association
Annual General Meeting (AGM) with his planning expert. There is a divergence of
perspective in terms of how much of the applicants’ subdivision proposal was
discussed and the response from landowners. However, I put those issues to one side
on the basis that, though they have impacted the perspectives of the parties, they do

not in fact shed light on the issues for the Court’s determination.

The Dellars

[23] The Dellars purchased 119 Lennon Access Road in April 2023. They
discovered in October 2023 from a neighbour that the applicants had applied for
resource consent to subdivide their property and that Auckland Council had granted a
Subdivisional Consent on 1 December 2022, and a Restricted Discretionary Activity

Land Use Consent on 1 December 2023.

[24] In January 2024, Mr Dellar became aware of earthmoving and other
contracting vehicles on the applicants’ property which appeared to be preparing the
land for subdivision. He texted Ms Taylor to see what was happening. Ms Taylor
called him and advised they had commenced undertaking the subdivision with the

intent that she stay at the existing property and the subdivided section was to be sold.

[25] Mr Dellar asked that Mr Canavan telephone him to discuss protecting the
Dellars’ property from subdivision. Mr Dellar’s evidence is that Mr Canavan never

phoned, nor did he hear further from Ms Taylor.

[26] That led to their application for an interim injunction to halt the works. The

interim injunction was granted.



[27] The Dellars maintain that they purchased their property after having their legal
advisors thoroughly look over the covenant so that they could be confident that the

landscape around them would never change and their privacy would be preserved.

The Corboys

[28] The Corboys are trusteces of their family trust which owns
123 Lennon Access Road where they live. That property is next door to the Dellars
and the applicants (separated by a narrow driveway). They moved to the property in
September 2016 after a long search for a new home where neighbour disturbance
would not impact their quality of life. They describe their home as their “rural

sanctuary”.

[29] They entered into a conditional agreement to purchase in May 2016 and asked
their solicitors to review the agreement and title. They became aware of the land
covenant as part of that process. It gave them considerable comfort knowing nothing
could be built on the elevated position overlooking their property. From their
perspective, the character of the neighbourhood surrounding them has remained
completely unchanged in the time they have been there. They do not look directly at
any nearby dwellings, giving them the feeling of “rural seclusion” that appealed to

them from the outset.

[30] Mr Corboy deposes that he met Mr Canavan at the AGM of the Norfolk Downs
Residents’ Association at the end of July 2020. He recalls that Mr Canavan attended
with Richard Ritsma. This was the first occasion that Mr Corboy had seen
Mr Canavan at an AGM. At that meeting, Mr Canavan informed the group of plans to
develop his property at 101 Lennon Access Road. He told the meeting that he did not
own a share in the private road, preventing him from pressing ahead with his plans to
subdivide and build. From Mr Corboy’s perspective, that appeared to be his principal
focus at that time. Mr Corboy does not recall any specific details about the plans to
develop, no feed-back was asked for and those attending the AGM were quiet at the

end.

[31] Mr Corboy deposes that the matter was raised briefly again at the 2021
Residents’ Association AGM, but Mr Canavan did not attend. Rather, the discussion



arose from the minutes of the previous AGM. Mr Corboy joined the committee at that

AGM.

[32] He further deposes that it was not until he was served with papers for this
proceeding that he heard anything further from Mr Canavan and he certainly had no

advance knowledge about the earthworks commencing in mid-January 2024.

[33] The Corboys say that they will suffer loss of privacy because the result of the
applicants’ plans would be a substantial dwelling constructed on the building platform
on elevated land which overlooks their property. Aside from the visual impact, the
elevation and proximity will likely mean noise and music, all of which will destroy
the rural idyll they enjoy so much. They are also concerned about the influence of that
building on the appeal (and therefore value) their property has to a potential buyer, but

their primary focus is the impact on their own quality of life rather than property value.

Site visit

[34] I had the benefit of a site visit after the close of submissions, in the company
of the parties and counsel. That visit afforded me a much more realistic perspective
on the issues, something which aerial photographs and spatial maps cannot replicate.
I also drove around the immediate vicinity of the subject site to get an overall
impression of the area which is best described as leafy parkland and grass vistas with

no dominant buildings.

Legal principles

[35] The approach to applications under s 317 of the Act is well settled. They are

® The first question is whether the statutory grounds for

approached in two stages.
modification or extinguishment are satisfied. It is only if one or more of the grounds
are made out that there is jurisdiction to make the order. These are disjunctive grounds;
only one ground must be made out to establish jurisdiction. The burden lies on the

applicants to show that reason exists for any orders sought. It is not for the benefiting

6 Synlait Milk Limited v New Zealand Industrial Park Limited [2020] NZSC 157, [2020] 1 NZLR
657 (Synlait Milk) at [90].



property owners (in this case the Corboy and Dellar interests) to show a need for

continuation of the covenant.

[36] The second stage question is whether the Court should exercise its discretion
to grant the modification or extinguish the covenant. This requires consideration of
all relevant factors, including the power to award compensation under s 317(2). If the
court finds one or more of the grounds in s 317(1)(a) is engaged, it will have found
that the covenant ought to be modified or extinguished (wholly or in part). This means
that there is an overlap in the considerations that might apply at the second stage when

the court is considering whether to exercise its discretion in favour of the applicant.’

[37] The statutory grounds are set out in s 317(1)(a)—(f) which read, as relevant:

317  Court may modify or extinguish easement or covenant

(1

(a) the easement or covenant ought to be modified or
extinguished (wholly or in part) because of a change since its
creation in all or any of the following:

(i) the nature or extent of the use being made of the
benefited land, the burdened land, or both:

(i1) the character of the neighbourhood:

(iii)  any other circumstance the court considers relevant;
or

(b) the continuation in force of the easement or covenant in its
existing form would impede the reasonable use of the
burdened land in a different way, or to a different extent, from
that which could reasonably have been foreseen by the
original parties to the easement or covenant at the time of its
creation; or

(©) every person entitled who is of full age and capacity—

(1) has agreed that the easement or covenant should be
modified or extinguished (wholly or in part); or

(i1) may reasonably be considered, by his or her or its acts
or omissions, to have abandoned, or waived the right
to, the easement or covenant, wholly or in part; or

7 Reynolds v Parklands Properties Ltd [2021] NZCA 394, (2021) 22 NZCPR 516 (Reynolds) at [29]
per Venning J citing Synlait Milk at [67].



(d) the proposed modification or extinguishment will not
substantially injure any person entitled; or

(e) in the case of a covenant, the covenant is contrary to public
policy or to any enactment or rule of law; or

® in the case of a covenant, for any other reason it is just and
equitable to modify or extinguish the covenant, wholly or
partly.

[38] The statutory power has been progressively broadened since the
Property Law Act 1952. Indeed, s 317 of the 2007 Act was itself broadened by further
amendment in 2018. This evolution illustrates a Parliamentary intention that the

section be applied less restrictively than it was in the past.®
[39] A summary of the relevant principles regarding s 317 follows:

@) While a degree of caution is appropriate, the power under s 317 should
not be so restrictively applied that the section ceases to have the

remedial effect intended.®

(b) Section 317(1)(a) deals with changes that satisfy the court that the
covenant ought to be modified or extinguished. The focus is not on the
fact of change, but on the impact of the change on the benefit or burden

flowing from the covenant.®

(©) The more distant the creation of a covenant in terms of time and parties,
and the less foreseeable the change in circumstances that has occurred
since the covenant was created, the easier it will be to make out a case

for the extinguishment of that covenant.!

(d)  Courts are more reluctant to sweep away agreed on property rights

created relatively recently by the same parties to the dispute.*?

8 Synlait Milk, above n 5 at [76]-[79].

Reynolds, above n 6 at [31] per Venning J citing Synlait Milk, above n 5 at [77].
10 Synlait Milk, above n 5 at [138].

L Reynolds, above n 6 at [149], per Goddard and Peters JJ

2 A{[148].



(e) There will be few, if any, cases in which a court finds that one (or more)
of the grounds in s 317(1) has been made out but exercises its discretion
to refuse to extinguish or modify the easement or covenant.®

()] When assessing compensation under s 317(2) the objective ought to be
to identify the amount of compensation that would have been agreed by
the parties, acting reasonably, if they had reached an agreement for the

extinguishment.!*

(@) A reasonable owner of the benefited land could also be expected to
negotiate for a share of the benefit to the owner of the burdened land

from release.’®

(h) The onus of proof'is on the party seeking to modify the covenant. That
party bears the burden of proving that the benefiting owners will not

suffer significant injury.

(1) Injury is not limited to financial loss but encompasses intangible

injuries such as loss of amenity.

[40] The availability of compensation must be ignored when assessing “substantial
injury” because compensation is merely a substitute for the performance of the
covenant and the statutory criteria demand that intervention in private property

arrangements be justified before monetary considerations become part of the calculus.

[41] The Court of Appeal in Reynolds v Parkland Properties Ltd established that a

benefiting owner cannot reasonably be expected to surrender a property right without

17

compensation.”’ Reasonable compensation for stripping away the covenant usually

encompassces:

B At[153].

14 At[155].

15 At[158]. While Goddard and Peters JJ were here talking about release of an easement rather than
a covenant, there is no difference in principle.

16 Synlait Milk, above n 5 at [105].

17 Reynolds, above n 6 at [156].



@ The measurable drop in property value or loss of amenity (detriment)

suffered by the neighbouring property.'8

(b) A percentage share of the profit/increase in value that the subdividing
owner gains from the development. Courts and valuers generally
estimate this negotiated share of the gain to be in the 20 to 36 per cent

range.'®

The evidence

[42] The parties relied on affidavit evidence filed in support and opposition to the
application for interim relief and an application for summary judgment. In addition,
there was limited cross-examination of some deponents. I summarise the key evidence

below.

Mpr Ritsma's evidence

[43] As noted, the applicants’ planning expert, Richard Ritsma, who had advised
them through their subdivision process was cross-examined on his affidavit evidence.
Mr Ritsma’s expertise is unimpeachable. However, his involvement in the subdivision
proposal means that his evidence is not strictly independent, though he acknowledged

and confirmed compliance with the Expert Code of Conduct.

[44] In summary, Mr Ritsma opined:?°

€)) The proposed subdivision of 101 Lennon Access Road meets the
requirements of the Countryside Living Zone rules of the

Auckland Unitary Plan.

(b) The residential density resulting from the proposed development,

reflects the residential density of the current neighbourhood.

18 At [129] per Venning J and [156] per Goddard and Peters JJ.

19 At[158] and [163].

20 Mr Ritsma’s affidavit included hearsay material in relation to the Woolston’s original intention
which I have put to one side, and to be fair to Mr Ritsma he himself acknowledged have no town
planning reference to the current situation.



(© The density of development, as measured by the objectives and policies
of the Auckland Unitary Plan, strikes a balance between environmental
(including neighbourhood amenity) protection and appropriate

utilisation of land, as a resource.

(d  From a planning perspective, the adverse effects of the proposed
development are no more than minor on adjoining owners which was
accepted by Auckland Council as seen by the Council’s rejection of
Mr Ritsma’s proposal that there be limited notification of the proposed

subdivision to owners who share in the private road.

(e) There has been a complete change in the neighbourhood since the

original head title was subdivided in 1996.

[45] Mr Ritsma drafted a set of covenants to replace the covenant restrictions which
he maintained mirrored the standard covenants over the rest of the lots in the
Norfolk Downs subdivision. He was cross-examined as to the impact of the proposed
replacement covenants which appeared on their face to permit more than one dwelling
(or rather a dwelling and a minor dwelling) on the newly subdivided second lot. He
properly acknowledged that the test for notification of a resource consent is not the
same test for modification of a covenant but suggested that comparing ‘“amenity”
under the Resource Management Act is “not too much different...because amenity is

the same thing that a valuer uses to determine the value of property”.

[46] The applicants and Dellars/Corboys engaged valuation experts. For the
applicants, Vance Winiata gave evidence and for the Dellars/Corboys, Peter Bates gave

evidence. Both were cross-examined.

2L The application requested that all owners of a share in the private part of Lennon Access Road be

considered affected persons. While the applicants submitted in the resource consent application
that the environmental effects of the proposed subdivision and development are likely to be less
than minor, the application also identified potential adverse effects “might include the visual
amenity impact of the new residential building in the semi-rural environment and the additional
use of the private part of Lennon Access Road.”



[47] The diametrically opposed conclusions of the valuers are explained by their
fundamentally different approaches to assessing the impact of the proposed covenant

modification and what constitutes compensable loss under the Act.

Mr Bates’ evidence

[48] Mr Bates calculated the compensation amount by estimating a "reasonable
price" that would theoretically be agreed upon in a "willing buyer, willing seller"
negotiation for the transfer of the covenant's property rights. He grounded his
methodology in legal principles which dictate that a benefiting owner should not be
expected to surrender a property right for free and would naturally negotiate for a share

of the "windfall gain" the applicant will receive from subdividing.

[49] He broke his compensation calculation down into two specific components:

@ The Actual Detriment (Base Loss): This is said to be the direct
financial detriment each neighbour will suffer due to the physical and
intangible impacts of the subdivision—such as the loss of a sense of
privacy, visual intrusion, potential noise disturbance, and the impact of

higher density on the streetscape.

(b)  The Motivation/Incentive Premium (Profit Share): This is the
additional monetary incentive that would be required to motivate the
neighbours to sell their rights. This is said to act as a negotiated
allocation of the profit and reduced risk that the applicants gain from
being allowed to subdivide. He considers that the profit from unlocking

the land's development potential must be shared.

[50] For the Dellars, Mr Bates calculates the base loss at a minimum of $125,000.
For the Corboys who are further away and have more established screening, he

calculates this detriment at $50,000. Mr Bates calculates an incentive margin of

$25,000 for the Dellars and for the Corboys, $20,000.



[51] By combining these two components, Mr Bates arrives at his final

recommended compensation amounts (the "Reasonable Price") of $150,000 for the

Dellars and $70,000 for the Corboys.

Mr Winiata's evidence

[52] Mr Winiata on the other hand concluded that no compensation is necessary, as

the proposed modification will not cause any adverse economic effect or reduction in

the property values of the immediate neighbours. His approach is characterised by the

following key methodologies and legal assumptions:

(a)

(b)

(©)

"Before and After" Valuation: Mr Winiata applies a "before and
after" willing buyer/willing seller methodology to determine if there is
a measurable financial detriment. He assesses the "before" market
value of 119 Lennon Access Road at $2.25 million and
123 Lennon Access Road at $3.45 million and concludes that their
"after" values would remain completely unchanged if the covenant

were modified.

Focus on Physical Distance and Mitigation: Mr Winiata justifies this
zero-change valuation by pointing to the significant physical separation
between the proposed building site and the neighbours' dwellings—
201 metres to the Dellars' property and 120 metres to the Corboys'
property. He argues that any limited visual impacts can be readily
mitigated by extending existing boundary planting and landscaping.
Furthermore, he notes there will be minimal noise impact due to these
distances, and no additional traffic impact on the benefiting properties

because the new lot will have separate access.

A Restorative, Demonstrable Injury Requirement: Mr Winiata’s
approach assumes that under the Act compensation is only awarded
where there is a "substantial and demonstratable injury to property
value," with the sole aim of restoring the benefiting party to the
financial position they would have been in if the modification had not

occurred.



[53] I pause to interpolate that the respondents argue that Mr Winiata’s approach
incorrectly mirrors valuation principles under the Public Works Act 1981 rather than
the relevant legal framework. Mr Winiata also proceeds on the basis that any financial
gain or increase in value that the applicants will receive from subdividing their
property is completely irrelevant to the assessment of compensation. This contrasts
sharply with the respondents’ approach, which argues that a share of the developer's

"windfall" profit must be factored in.

Ms Taylor's evidence

[54] Ms Taylor outlined her history with the property, the evolution of the
subdivision, and her responses to the neighbours' concerns regarding the covenant
modification. She acknowledged that as the very first purchasers in the subdivision,
they bought the property for "half" its actual value to help the developers (the
Woolstons) get the first sale underway.?? She suggested that they did not "rock the
boat" by trying to negotiate the "no subdivision" covenant at the time because they did

not want to lose the sale.

[55] Ms Taylor recounted expressly giving permission to the Dellars’ predecessors
to subdivide their property (and consequent relaxation of the restrictive covenant on
their property to do so). Her view is that the neighbourhood has undergone
considerable change since 1994 because it has been transformed from open, working
farmland with a dirt track into a reasonably busy, built-up residential area. She also
noted that the new dwelling will be restricted to a single level due to existing height
restrictions. She claims that the Dellars’ current lack of privacy is not due to the
subdivision, but rather because a boundary shelterbelt planted by the previous owners
died from a bacterial infection. She refutes any suggestion that they blindsided the
neighbours and refers to their attendance at the 2020 Residents’ Association AGM to
discuss the development and present their plans. She claims there was no protest from
the committee at the time. She also asserts that a committee member was explicitly
informed in December 2023 about the earthworks starting in January and raised no

concerns. Finally, Ms Taylor alleges that there have been many breaches of the

22 Mr Canavan did not accept this in his evidence.



covenants by other residents over the years, including subdivisions resulting in lots

smaller than two hectares and undersized houses.

Mr Canavan's evidence

[56] Paul Canavan’s evidence primarily focused on the lack of adverse effects on
his neighbours, the fundamental changes to the neighbourhood, the original purpose
of the covenant, and his attempts at consultation. He relies on the distance between
the proposed house site and the Dellars’ home. He rejects claims that the new
subdivision will cause noise disturbances, noting that the Dellars’ side of the road is
open to Silverdale, which already produces a constant buzz of traffic, construction,
and industry noise. Because the new property will be at the start of the road, no new
traffic will drive past anyone else's driveway. He contends that the neighbourhood has
changed massively since he purchased the Property in 1994, transforming from open

farmland where he used to shoot rabbits into a built-up residential estate.

[57] He asserts that the original developer, Bob Woolston, only placed the "no
subdivision" covenant on Mr Canavan’s land because he was the very first purchaser
in the subdivision. The restriction was designed solely to stop Mr Canavan from
subdividing and competing with Mr Woolston while Mr Woolston was trying to sell
the remaining 15 blocks. He claims it was fully expected by both parties that he would
be allowed to subdivide like everyone else later but removal of the covenant was never

actioned.

[58] His perspective with regards to the AGM is that he received support from the

committee at the time and no one voiced any opposition.

My Dellar s evidence

[59] Mr Dellar gave evidence on behalf of himself and his wife. He states that the
proposed building site (currently a mound of dirt) is situated on a hill and can be
clearly seen from their kitchen, dining room, lounge, upstairs bedrooms, and pool area.
He argues that even if the applicants build a single-storey home, it will be highly
prominent, look directly down onto their home and recreation area, and significantly

destroy their privacy and lifestyle.



[60] He says that his lawyers thoroughly reviewed the covenant before he and his
wife purchased 119 Lennon Access Road. The legal restriction preventing the
defendants from subdividing gave the Dellars the confidence to proceed with the
purchase, as they relied on the guarantee that the landscape would not change and their
privacy would be preserved. He says that they were completely blindsided by the
development, having only discovered the resource consent through a neighbour in

October 2023.

[61] He states that he attended a Norfolk Downs residents’ meeting in July 2024
where many neighbours expressed strong concerns and unhappiness regarding the
applicants’ proposed development and lack of consultation. He produced letters from
ten different neighbours who say that they oppose the application to modify or
extinguish the land covenant.?

[62] The Dellars dispute the claims that the neighbourhood has fundamentally
changed. They say that the area remains characterised by normal rural properties and
low-density housing. While Mr Dellar acknowledges that surrounding properties have
subdivided to two hectare lots he points out that those owners did so as of right because
their properties benefited from the covenant. He argues that because Mr Canavan
signed the covenant burdening his own land in 1994, the subsequent effects and

planning changes must have been clearly foreseen by him.

Mr Corboy s evidence

[63] Mr Corboy gave evidence on behalf of the trustees of the Corboy Family Trust.
He explained that when they purchased 123 Lennon Access Road in September 2016,
their lawyers explicitly advised them about the restrictive covenant burdening the
applicants’ neighbouring property. He says that he and his wife took considerable
comfort in knowing that the legal restriction meant nothing could be built on the
elevated position overlooking their property. This guarantee gave them the confidence

to make a considerable investment in their family home.

23 These notices were garnered by the Dellars and are in standard form inviting consent or opposition.



[64] He says that since they moved into their home in 2016, the character of the
neighbourhood has remained completely unchanged. He notes that they do not look
directly at any nearby dwellings, which preserves the feeling of "rural seclusion" and

the semi-rural lifestyle that appealed to them from the outset.

[65] His recall of the AGM meeting in July 2020, was that this was when he first
learned of the applicants’ intention to subdivide and that his impression was that
Mr Canavan simply insisted the development was going ahead without seeking the
residents' approval. His primary concern is the substantial injury his family will suffer
from a severe loss of privacy. He argues that a substantial new dwelling built on the
elevated platform will look directly down onto their home. He says that the
overbearing elevation and proximity means that outside noise and loud music will be

clearly audible from where they live, destroying their "rural sanctuary".

Issues

[66] At the hearing, the applicants advanced arguments relying on multiple grounds
set out in s 317. Only three of these grounds were pleaded — s 317(1)(a)(i1) being
neighbourhood character change; s 317(1)(d) being no substantial injury to any
person; and s 317(1)(f) being the just and equitable ground.?* A further three grounds
were heralded in the written submissions prior to the hearing — s 317(1)(a)(i) being
change in the nature or extent of use of the benefited and/or burdened land;
s 317(1)(a)(ii1) being other relevant considerations and s 317(1)(b) being impediment

to reasonable use of the burdened land.

[67] The Corboy and Dellar interests argue this late de facto amendment materially
prejudices them because they have not adduced evidence to specifically address these

new grounds.

[68] Late amendment of application grounds is not countenanced where there is
material prejudice. Ordinarily, an objection to late introduced grounds is a preliminary
issue. In this case, I have found it more convenient to examine each ground and the

evidence in support and opposition before concluding whether the respondents are

24 These grounds were pleaded in an amended counterclaim and supplication for summary judgment

due to the way in which these proceedings commenced and then evolved.



materially prejudiced if the additional grounds are permitted. My conclusions in that

respect will follow that examination.

[69] I turn now to the specific grounds relied on. While addressed separately, the

evidence and arguments in relation to each overlap to an extent.

Changes to the neighbourhood, changes in the use of land and other relevant
considerations — s 317(1)(a)

[70] The relevant questions under this head are:

@ Is the covenant obsolete because of relevant changes to the

neighbourhood? — s 317(1)(a)(ii)

(b)  Have there been changes in the nature or extent of use of the benefited

or burdened land? — s 317(1)(a)(1)

(©) Are there other relevant considerations? — s 317(a)(iii)

[71] The second limb of's 317(1)(a)(ii) is the only pleaded limb but I consider there
is such an interrelationship between all three limbs that no material prejudice to the

respondents arises if all are considered.

[72] The applicants contend that the 31 year old covenant has been overtaken by
circumstances not foreseen in 1994 when they purchased the property. They argue
that the reduced minimum lot sizes in the surrounding neighbourhood is part of the
systematic transformation of the relevant area from open farmland, when the covenant
was registered, to today’s established rural lifestyle block with sealed roads,
reticulated services and 27 properties in the subdivision. They say it is not just the
immediate neighbourhood which is relevant to the assessment but all lots entitled to

the benefit and other areas within a reasonable radius.?®

[73] More particularly they argue:

%5 Counsel for the applicants referred to not just the Norfolk Downs subdivision but the neighbouring

Silverdale area.



@ There has been a fundamental shift from rural preservation to
residential intensification since the introduction of “Rural Provision

Plan Change 55 in 1995.

(b) The Auckland Unitary Plan enables and encourages subdivision down

to two hectare lots.

(© Eighty-five per cent of the properties benefiting from the covenant are

now less than four hectares.

(d)  Urban infrastructure has replaced rural farming infrastructure. They
point to major regional transport improvements such as the

Penlink Project as illustrative of continued change.

(e Since the surrounding lots have been subdivided, the four hectare
standard no longer applies. This means that the covenant imposes a

unique and disproportionate burden on their property.

[74] The respondents say there has been no material change to the neighbourhood
since they moved in but I note that it is the change since the covenant was created
which is expressly relevant to the assessment, not other sub-periods. The respondents
suggest that because the zoning changes reducing the allowable lot sizes were
signalled in 1995, before registration of the covenant, the very situation the applicants
now rely on was foreseeable to the applicants. While it may have been objectively
ascertainable before the covenant was registered, the applicants entered into the

covenant a year earlier so the argument is not strong.

[75] A change in zoning is a factor that can be brought into consideration under

s 317(1)(a)(ii) in deciding whether the characteristics of the neighbourhood have

6

changed but is not on its own a decisive factor.?® To decide otherwise risks

undermining the purpose of covenants designed to resist the impact of zoning changes.

% Reynolds, above n 6 at [74].



[76] What constitutes the relevant neighbourhood is not necessarily limited to the
properties affected by the covenant but may extend to other properties in the
immediate vicinity not entitled to the benefit or burden of the covenant.?’ It is largely
a contextual or fact dependent question and each case turns on its own facts. I have
had regard to the immediately surrounding area but focused on the Norfolk Downs
development and more particularly the most immediate neighbours. I do not consider
that development further afield such as the growth of Silverdale means that the

relevant neighbourhood should extend beyond the Norfolk Downs subdivision.

[77] T consider that the burden on the applicants’ land has not changed, only its
zoning and the applicants’ aspirations.?® Neither do I consider that the subdivision of
the benefited land or the changes in ownership matter in the analysis. The benefited

land never had the restrictive covenant at issue in this case.

[78] Itis apparent that there has been some change in the neighbourhood. Viewing

the aerial photographs produced in evidence clearly shows this.

[79] However, the question under s 317(1)(a)(ii) is not whether there has been any
change in the neighbourhood but rather whether the change is such that the Court
ought to modify or extinguish the covenant. The focus is on the impact of change in
character on the benefit or burden of the covenant.?®

[80] The greater density arising from the changes from four hectares to two hectares
does not appear to me to have had a significant impact on the semi-rural aspect, which
clearly retains an attractively bucolic ambience. The core impact of protection of

privacy, amenity and the sanctuary nature of the properties remains.

[81] While this is different from the farmland existing at the time of the applicants’
purchase, it is artificial to effectively compare farmland pre-subdivision when the

applicants were knowingly buying into a subdivision.

21 At [69] per Venning J. Though a dissenting judgment there is nothing to indicate that the majority

disagreed with this summation.

Although Ms Taylor deposes that the intention had been to subdivide one day, it appears that it
was a change in circumstances which has led to this particular subdivision proposal.

2 Reynolds, above n 6 at [34], citing Synlait Milk, above n 5 at [138].
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[82] I am not persuaded that a purpose of the subdivision restriction itself was to
resist the impact of such zoning changes that did occur in the Norfolk Downs
subdivision as the respondents suggest, at least not fully. This can be inferred from
the sales of the “Stage two” lots a few years later when the developers amended the
standard covenants to explicitly grant new owners a subdivision right (although the

full impact was lessened because only one further subdivision was permitted).

[83] Taccept that the primary purpose of the restriction on subdivision was instead
to avoid competition at an early stage of the Woolston subdivision project, probably
as a temporary measure by the original developers to control sales and prevent
competition while they were still trying to sell the remaining blocks. The applicants
say that removal of the restriction was discussed and expected but it was never
formally removed from the applicants’ title. This is consistent with the view expressed

in more recent correspondence from a Woolston family member.

[84] However, the two relevant aspects of the covenant in question must be seen
together. The restriction on building outside of Area C had altogether another purpose,
being to protect the privacy and aspect of the adjoining land. It was not explored in
evidence whether a subdivision involving a build not overlooking the Dellars and
Corboys might face less resistance or effectively be a different proposition. Whether

that remains a possibility cannot be known by the Court.

[85] 1 do not consider that the proximity to Silverdale and the development in that
area has impacted the semi-rural aspect, though it would have impacted the degree of
traffic on the main roads to Lennon Access Road. I also do not consider that wider
infrastructure projects such as the Penlink development are relevant. There was

insufficient evidence about its impact to take that into account.

[86] A site visit confirmed the semi-rural feel of the immediate area. It was striking
how suddenly the busy arterial route with semi-industrial and retail development
became quiet, undulating countryside. The parkland vista and the aspect of each of
the Corboys and Dellars home has a distinctly private countryside look and feel,
notwithstanding the reduced lot size in this part of the subdivision. The proposed

building site on the applicants’ property sits in an elevated position relative to both the



Corboys and Dellars. 1 expect that the Corboys spend most of their time looking
northward so that the build platform is behind them, albeit still potentially dominating,
however the way in which the Dellars’ house is situated on their site leads me to
conclude that they will have a sense of being overlooked despite the distance between

the two sites. Their aspect will significantly alter.

[87] Balancing all these factors, some of which support the application and others
which do not, I am not satisfied that there has been any qualifying change in character.
That is, I am not satisfied that the change which has occurred is of a kind which means
that the covenant ought to be extinguished or modified as per the current proposal.
The burden is essentially the same as it was in 1994 when the applicants purchased
and there is no material change to the benefit. The Corboys and Dellars, though later
purchasers, still enjoy a site which remains semi-rural with no hint of intensification.
As noted, I apprehend that the more fundamental issue is the impact of the proposed

building site should subdivision take place.

Will modification of the covenant substantially injure the respondents? — s 317(1)(d)

[88] Substantial injury requires “real, significant, considerable” injury.*® The
applicants argue that there will be no injury from subdivision due to sufficient
separation between the proposed building platform and the respondents’ homes. They
point out that the building platform is over 200 metres from the Dellars’ home and
120 metres from the Corboys’ home. They say that because the Dellars’ house is in a
gully, the new house is not likely to be visible from their boundary and both houses
face away from the proposed building platform. Moreover, any visual impact could
be mitigated by extending existing landscaping and shelterbelts and there would be

minimal additional traffic impact because of separate access.

[89] The applicants contend that the issue of resource consent shows that any
adverse effects on the environment and neighbours would be “no more than minor.”
They also rely on Mr Winiata’s evidence, which they say enables the Court to find
there would be no substantial injury and no actual detriment to the dominant owners

on orthodox valuation principles.

30 Synlait Milk, above n 5 at [104].



[90] Having visited the site, I am satisfied that the objections of the respondents
have heft. The overbearing elevation means that even a single level dwelling looks
directly down onto their home, pool, recreation area and paddock, changing their view
from a green hillside. In this instance, it is less about economic injury and much more
about intangible benefit from the restrictive covenants (particularly the site
restrictions). As discussed, this conclusion is more informed by the impact of the

chosen proposed building platform than the concept of subdivision in and of itself.

Is it just and equitable to modify the covenant? —s 317(1)(f)

[91] The third pleaded ground is that it is just and equitable to extinguish the

covenant.

[92] The applicants rely on all the same matters in the grounds above to assert that
the advantages and disadvantage of the covenant have become totally
disproportionate. They point to the original purchase of the covenant as a sales control
mechanism rather than a permanent restriction to preserve the rural character. They
say that the timing of the entry into the covenant (as opposed to its registration) and
then introduction of the Countryside Living Zone means that the actual transformation
of the area occurred after, rather than because of, conditions existing before entry into
the covenant. The applicants further say that the covenant now imposes a unique

burden on them, protecting a standard which no longer exists.

[93] I am not satisfied that the burden is a unique one. I consider it is very likely
that the applicants factored in the covenant restrictions in their negotiation of the
original purchase price. Further, as Mr Canavan himself executed the covenant with
the original vendors in 1994, the restrictions were entirely known and foreseeable to

him.

[94] The fact that the applicants began earthworks and subdivision works on their
property in direct breach of the covenant and only applied for modification after the
application for an interim injunction does not advance the applicants’ position.
Additionally, there is a possibility that the proposed modification (albeit in draft) might
allow for further development in the future with attendant ongoing uncertainty for the

respondents and other neighbours.



[95] I find that this ground is not made out.

Does the covenant impede reasonable use of the land in a way not foreseen by the
original parties? — s 317(1)(b)

[96] This ground requires the applicants to establish that continuation in force of
the covenant in its existing form would impede the reasonable use of the burdened
land in a different way, or to a different extent, from that which could reasonably have

been foreseen by the original parties at the time of the covenant’s creation.

[97] This ground was only raised in the applicants’ written submissions but raised
no new evidence. No specific evidential lacuna was identified and the concern about
its late introduction (understandable though it is at such a late stage) was general rather
than particularised. This ground is not so different in nature to the grounds pleaded
and I am satisfied that it does not alter the thrust of the application. I am satisfied

therefore that there is no material prejudice to the respondents.

[98] The applicants say that the covenant prevents use that complies with the zoning
in the area and matches the established pattern of the neighbourhood because
85 per cent of the surrounding benefited properties have already been subdivided to
similar two hectare sizes. They say the fact that the Council granted resource consent
illustrates that any adverse effects have been determined to be no more than minor.
They also dispute the notion that evolution of the planning environment to two hectare
plots was reasonably foreseeable. Therefore, they say preventing subdivision now is

an unforeseeable impediment.

[99] TIam not persuaded that the granting of resource consent is relevant. It conflates
different statutory tests. Developers frequently resort to restrictive covenants to
protect developments rather than relying on District Plans, so compliance with a
District Plan is not determinative. Rather, covenants between vendor and purchaser

are independent of local planning rules.

[100] In my view, the covenant is not impeding the land in a different or unforeseen
way but is working exactly as it was originally intended to function by protecting the

enjoyment of the adjacent properties. This is particularly evident in respect of the



restriction as to where on the burdened land a dwelling may be constructed (the Area C
limitation). This is clearly to ensure that any reasonable use of the burdened land
would not unduly impinge on the quiet enjoyment of the owners of the benefiting

adjacent land.

[101] This ground is not made out.

The second stage discretion

[102] Having concluded that the applicants have not made out any of the threshold
grounds in s 317 it is strictly unnecessary to move to the second stage of the
assessment. | observe only that, if one or more grounds had been made out, the usual
approach is that it is likely, of itself and without more, to provide a good reason for
making the order to extinguish or modify the covenant. Although I accept that the
applicants acted in a cavalier manner by commencing earthworks, I would not have
concluded that this barred granting the application. Rather, it would have sounded in

costs.

Compensation

[103] In the same vein, the question of compensation does not arise. Had it arisen, I
would have preferred the expert evidence of Mr Bates. I am easily satisfied that the
motivation to purchase their properties was heavily influenced by the guaranteed
protection and buffer and that the benefit of the covenant directly adds to the market
value of their properties. The intangible aspects of that protection — privacy, aspect,
retention of the semi-rural feel and amenity — are not easily compensable in money
terms but Mr Bates’ approach is entirely consistent with the Court of Appeal guidance

in Reynolds.

[104] On the other hand, Mr Winiata’s explanation under cross-examination for not
factoring in windfall profit on the part of the applicants should they be permitted to
develop — that there’s no requirement of access or land-taking from the benefiting

properties to the covenant — is not consistent with my reading of the case authorities.

[105] It follows that, had any of the threshold grounds been made out, I would have

ordered compensation payable in the sums assessed by Mr Bates.



Result

[106] I dismiss the application to extinguish or modify the covenant.

Costs

[107] There is no reason on present information why the respondents would not be
entitled to costs as the successful parties. If the parties are unable to agree costs then
the respondents may file a costs memorandum within 21 days. The applicants may
file a responsive memorandum within a further 14 days. Both memoranda should not

exceed five pages including schedules. Thereafter, costs will be decided on the papers.

Walker J



